Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www_juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas-colaboracion.juridicas.unam.mx/

LEGAL DIMENSIONS

OF THE RIGHT TO DEVELOPMENT
AS A HUMAN RIGHT: SOME
CONCEPTUAL ASPECTS

Anténio Augusto Cangado Trindade

Brazilian, Professor of International Law: at the University of Brasilia,
Judge Ad Hoc of the Inter-American Cour? of Human Rights.

I The 1986 U.N. Declaration

In 1977 the U.N. Commission on Human Rights recommended to
ECOSOC a request to the U.N, Secretary-General to undertake a study, in
connection with debates initiated in UNESCO, of the international dimen-
sions of the right to development as 2 human right. On the basis of the
Secretary-General’s study of 1979, the Commission on Human Rights
adopted a resolution in that year stating that the right to development was
a human right and “as much a prerrogative of nations as of individuals
within nations.” Two years later, in 1981, ECOSOC approved the Com-
mission’s decision te establish a Working Group of 15 governmental ex-
perts to dwell upon the matter; from 1982 to 1985, the Working Group
embarked on the elaboration of a draft Declaration on the Right to Devel-
opment, considering its “individual” and “collective” aspects. In 1985 the
matter was referred to the U.N. General Assembly, where for two years it
was the object of dense negotiations. In 1986, the III Committee of the Gen-
eral Assembly adopted the Declaration by 133 votes in favour, one against,
and 9 abstentions, the U.N. Declaration on the Right to Development was
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at last adopted in plenary ession by the General Ag embly (resolution 41/
128, of 04 December 1986), with 146 votes in favour, one against, and ab-

tentions!, ¢ ntaining a preamble with 17 paragraph. and 10 Articl i jis
Operative part,

The UN. Declaration on the Right to Developm nt Ltates qQuit
clearly that “the human person i~ the -entra) subject of development ane
should be the active Participant and ben fi Ty th right to d velop,
ment” (Article 2 (1), and preamble). It qualifies the right to developmont as)
“an inalicnable human right” of “every human person and all peoples”
(Article 1), by virtue f which they are “entitled to participate in, and con-
tribute to, and enjoy economic, social, culturat and palitical development,
in which all human rights and fundamenta) freedoms can be fy|] realized”
(Article 1(1)).

The Declaration addresses itself repeatedly to State | urging them ta

take all nece Sary measures for the realization of the right to dev lopment
(Articles 3(3), 4,5,6,7and 8). Responsibility for the realization of the right
to development is placed primarily on States (Article 3 (1), “individually
and collectively” (Article 4 (1), but also on all human beings, “individuvatly
and coIIectively" (Article 2 (2)). i.e, individuals and communities, The Dec-
laration envisages measures and activities at both nationat and internationnl
levels (Articles 3 (1), 4,8, and 10) for the realization of the right to develop-
ment. The Declaration thyus encompasses a wide and complex range of rela-
tionship meant to contribute to the realization of the right to develap-
ment.

For an account of the dralting of the De laration, cf, e.g., inter alia, 1, Bulajic. Prins
ciples of ntermational Devetopment Law, Dordrecht, M, Nijhoif, 19 6, PpP. 332-345: 1,
Alvarez Vita, Derecho il Desarroflo, Lima, Cult. Cuzco Ed,, 1988, pp. 8108 M.
Kenig-Witkowska, “The U.N. Declaration on the Right to Develapm ot in he Light
of its Travanx Pré;.wr:!!m’res", International Law anyd Devetopment (od. P De aary, P pe.
ters and E. Denter ), Dordrecht, M. Nijhoft, 1988, pp. 381-388. For recent reassess-
ments of the Declaration, cf., generally: Ph, Alston, “Making Space for N 1 Human
Rights: The Case of the Right to Developm m~, 1 Harvard Human Rights Yearhnek
09 R pp. 3-40; G, Abi-Saab, “Le dr it au divy leppement”, 43 Amaire stisse de droit
iierialiongf (je 8) PP- 9-24; B.G. Ramcharan “The Role of the Development Conceps
(1 the I celaration on the Right to Development and in the . -Co nant”, -
Wt Lo gy Devolopment (ed, P De Waart, P Peters and E. Denters), 1 rdrecht,
TONGh e g g 295:303; 1. Crawford, “The Right of Peaples: Some Cancly.
tons™. The Right - oy Peaptes (g ), rawford), Osford, Clarendon Pre s, 10 g rpo17

174; Ian Brownlje, he ¢
74. a . j ‘T 1 v, Reeht 1o nﬂ’l‘h)pmem, l,nndon, Cnmmonwmlth Secre-
tariat (Occasi nal t PErsh | 29, pn 25

i 0S
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|, Subjects, Legal Basis and Contents of the Right

The 1986 Declaration clarified to some extent the key questions of the
_uljects, legal basis and contents of the right to development, much discussed
.y the preparatory work of the Declaration and in expert writing in the

ars which preceded it?, As to the subjects, it is noteworthy that the Decla-
rion, as pointed out, proclaims the right to development as an ivalienable
sman right, by virtue of which every luman person and all peoples are en-
Hed to enjoy economic, social, cultural and political development. The ac-
iive subjects or beneficiaries of the right to development are thus the
,uman beings and peoples. In addition, like what happens in contempo-
rary formulation of other rights pertaining to human collectivities, or to the

uman person in society, or “I'homme ou peuple situé”, distinct sets of
obligations’ may be distinguished: in the present context, the responsibili-
jies ascribed by the Declaration to States, individually and collectively, and,
as counterpart of the human right to development, the responsibilities in-
cumbent also upon human beings, individually and collectively (commu-
nities, associations, groups). The passive subjects of the right to
development are thus those who bear such responsibilities, with emphasis
on the obligations attributed by the Charter to States, individually and col-
lectively (the collectivity of States).

v

Possibly the major significance of the Declaration on the Right to De-
velopment lies in its recognition or assertion of the right to development as
an “inalienable human right”. The emerged formulation and acknowledge-
ment of this right of the human person and of peoples was intuitively fore-

asted or anticipated by a few authors some years ago‘. But even
nowadays, in the first years following the Declaration, some precision is
required as to the legal basis and contents of the right to development. The
Declaration contains elements which are already embodied, mutatis
mutidndis, both in human rights instruments proper (such as, e.g., the 1948

Cf. the papers by R. Ago, R. Zacklin, G. Abi-Seab and A. Eide, in Le Droit fnternationst
au développement au plan internatiomal - Colloque (1979), Hague Academy of {nterna-
tiona! Law (hereinafter quoted Hague Calloguy), The Hague, Sijthoff/Nijholf, 1980,
PP 7-8 {Ago), 117-118 {Zacklin), 162-164 and 168-170 (Abi-Saab)}, and 402-403 and 415
{Lide),

I.). Koppen and K.-H. Ladeur Environmental Rights, Florence, European Universily
Institute, [1989], p. 33 (2nd drali, internal circulation).

Kéba M'Baye, “Le droit au développement comme un droit de 'homme”, 5 Revue des
droits de I'FommejHuman Rights Journal (1972) pp. 505-534; ). A. Carrille Salcedo, “El
Derecho al Desarralle como Derecho de la Persona ftumana”, 25 Revista Espafiola de
Derecho internacional (1972) pp. 119-125.
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Univ r al Declarati n, th two U.N. Cov nant n Human Ri hts, and
U. .re olutions of vari u: kind onth subj ct)and in_ourc oftheint r-
rational development law ( uch as th 197 Chart r of Economic Ri his
and Duti  of States, the 1974 Declaration —and P ramme of Action—
onth Establi hmentofa ew Int rpational Econ mic rd r,an wle ant
U. ". General As embl' res lutions)’,

It is imp rtant to keep in mind the distinction b twe n the “interna-
tional law of development” (“droit int rmational du d "veloppement”), and
the “right tod velopment” (“droitau dévelo p m nt”)a a human right as
proclaimed in the 1986 D claration. The former, with it variou ompo-
nents {right to economic self-determination, permanent o ecreignt over
natural wealth and resources, principl  of non-reciprocal and pr fi r ntial
tr atment for developing countries and f participat ry quality of devel-
oping countries in international economic relation and in theben fit from
science and technology), emerges as an  bj ctive int mational n rmative
system regulating the relations among juridically equal but ec nomically 1n-
equal States and aiming at the transformation of tho e relati ns, onth ba is
of int rmational cooperation (U.N. Charter, Articles 55-56) and consider-
ation of equity, so as to redress the economic imbalanc  among States and
to give ull States —particularly the developing countries— equal opp rtu-
nities to attain development®. The latter, as propounded by the 19 ocla-
ration, and inspired in such human right provision a Article 2 of th
1948 Universal Declaration and Article 1 of b th U. . Coven nt on Hu-
man Rights, appears as a ubjectiv human right, mbodying d mand of
the human person and of peoples which ought to be respected.

5 Cf., e.g., Jorg Ca tafieda, “La Charte de droit- el des devoirs écanomique des
Etats”, 20 Annuaire francais de droit internationa! (0 74) pp. 31-77; PM.  artin, "Le
nouvel ordre conomique int rnational”, 80 Revue générale de droit international public
(1976) pp. 502-535; P[.IL.M. de Waart, "Permanent Soverei nt ov r atural Re-
ourc as Corn rston for International Economic Right and Duti *, 24 sther-
la nds International Law Review {1977) pp. 304-322; A A. Cangado Trind. de, "A  'agdes
Unida ea ova Ordem Econdmica Interacional”, 1 Rept ta de InformacTo Legislativa
- Brasilia (1984) pp. 213-232; H. Hohmann, “Justice ociale et d veloppemgnt pour I
nouvel ordre conomique international”. 5 59 Revue de droit international de stienc
diplomatigues et politique {1980-1 81) pp. 217-231 and 2- , respe livel .

& M. Virally, “Vers un droit international du développement”, 11 Annuaire frangai de
droit international (1965) pp. 3-12; H. Gros Espiell, Derecho Internacional del Desarroflo.
Valladolid, Univ.d Valladolid, 1975, pp. 11-47; P Buir tte-Maurau, La participatio 1 du
tiers-mande 4 U'élaboration du Droyt international, Paris, LCDJ, 1983, pp. 1 1213 , 160 167
and 185-202.
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Three years after the adoption of the U.N. Declaration on the Right to
pevelopment, its significance has been acknowledged by some countries,
. their comments and views on the implementation and further enhance-
nent of the Declaration, forwarded to the U.N. Secretary-General and con-
cidered by the UN. Commission on Human Rights in its 1989 session.
According to some of those comments and views, the primary significance
of the Declaration is reflected in the fact of its giving the right to develop-
ment the status of an “inalienable human right” (Jamaica), its stressing the

all-embracing global” nature of the problem of development in our days
Iinked to the observance of human rights (USSR), its awareness of the need
of a “comprehensive realization” of all human rights (Yugoslavia), and its
recognition of the interdependence of all human rights (Brazil and India)’.
Furthermore, the right to development focusses on the interaction between
human rights and development issues®, at last brought together.

1. Obstacles

The U.N. Declaration on the Right to Development itself was atten-
tive to the obstacles to be overcome in order to provide equality of opportu-
nity for development. The Declaration refers to the elimination of those
obstacles in Articles 5 and 6 (3) and two consideranda of the preamble, and
identifies them as being: massive and flagrant violations of rights of human
beings and peoples (ensuing from situations such as those resulting from
apartheid, all forms of racism and racial discrimination; foreign domination
and occupation, aggression, foreign interference and threats against na-
tional unity and sovereignty and territorial integrity), threats of war and
refusal to recognize the fundamental right of peoples to self-determination.

In addition, the [U.N.] open-ended Working Group of Governmental
Experts on the Right to Development, originally established in 1981 by the
U.N. Commission on Human Rights, recently consideread (1989) as further
obstacles to be surmounted for the realization of the right to development
the following: the arms race and the threat of nuclear holocaust, poverty
and destitution, illiteracy, economic imbalances in international relations,

5
’

U.N. doc E/CN.4/AC.39/1989/1, of 21.12,1988, Analytical Compilation of Comments
and Views on the Implementation and Further Enhancement of the Declaration on the Right
to Development Prepared by the Secretary-General, pp.4-9.

g Ph Alsten, “The Right to Development at the International Level”, Hague Colloguy.
cit. supra n. 2, p. 111, - And cl. J.-B. Marie and N. Questiaux, “Article 55 alinda c”, la
Charte des Nations Unies - commentaire article par article (ed. |.-T. Cot and A. Pellet),
Paris-Bruxelles, Economica/Bruylaat, 1985, pp. B63-883.
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th d tertoration ofthe nvir nm ntand the ¢ logicalbalan eid [ jea)
an religi y intoleranc +differeny f rmsof vi | nee, and natural gj a.ter,,

n the oth r hand, i al o consider. d, as fact rs which may fo ter the har
moni usdev | pm nt of man :ind, th pProgre in ciene and technology
a0 thedis  mination of knowled and cultural value through informa.
b nand tOmmunicatio  media (0a tofa ilitate exchan pg mong men
and cultur ).

Iv. Implem ntation

The fcrmulation and assertion of the nght to development lead then
to th next que tion, that £ tmpl mentation or vindication. The = ye
can be Properly consider d within th univers of int mational human
rights law, By and larg , human right which have found oxpres jon in
multiple instrum nis atgl baland regionallev 1 form tn obj ¢t of gn up
of pr vision that have functions which may ap ardiffer nt but are often
€ mplementaryt acj, other, namely: to protect th Jife and physical integ-
rit fhuman b ings and to ecure the e ercis of ather fundamental rights
and fr. doms; to Prevent and eliminate | forms of discrimination, to
cure minimum conditions living'e,

Human rights range tbstantiz ely from the ¢ which impose limits to
Stat interventi n (e.g., right to life, rigl t not ta b ill-treated, liberty and
ecurily of person, freedom of thought, consci nc . religion and opinion,
freedom of m vement) to tho e which require Stati action (e.g. right to
work and to an adequate tandard of living, including food, housing and
clothing, right to health and to social ecurity; ri ht to organiz  trade
unions; right to educatiom)*. Human ri ht range procedirally from thase
which can be vindicated b the vietim themsely  (or their repr  enta-
tive )to tho e whi h involy comple - w ) of actor , namely, the victim
them Jve | inten tgroup ,jud e, legislator and th admini tration. The

9 - +doc /| /19 /10, of 13.02.19 9. Problems Retates 1 the Reght 1o oy an Ad-
equuty Standard of Lot - The Right t6 Developmen. PP. 3-13. On the “individual” and
¥ llecti e” dim nsions of the right te dev lopment and the related th me of the ex-
t rnal debt (of .atin American countries), cf., e.g. L. Diaz Maller, “ 1 orecho al

Mrall  y o D pe ho Homanos”, 4 Repj 14 del Institiin Interamericano e Derechas
Humanas (19 ),

10 AL Kiss, “Définition ot natyre furidique d*un droit ge I'h mme 3 renyir Nhement,
Environnerment #t Drojts de Uhomme ted Krnmareci‘), Fari | ESCO, 19 RS

N A cide, "Mald velopment and ‘the Right | D v lopmont”: 5 Critical e with a
onstructive Inteny”, y, e Colloguy, op, (1t upra n. 2, p. 400,

i i de Derechos Humanos
tituto Interamericano € ]
or ©ht1t2?/?v-vwvi.iidh.ed.cr/iidh/colabore/publ|que-I|bros/



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www_juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas-colaboracion.juridicas.unam.mx/

(@01 Doctrina 87
normative- -judicial model, suitable to the implementation of individual
, ”,htﬁ appears inadequate to the implementation of, e.g., rights pertaining
1o human collectivities, the protection of which may require the mobiliza-
\ion of public funds and resources. The basic shortcoming of the judicial
ontrol model is that it treats all rights in a rather undifferentiated way,
.tarting from the assumption that they are all susceptible of being vindi-
ated by the same method™.

In practice it does not happen so; rights pertaining to human collec-
livities seem to call for a distinct approach to the means and the institu-
1jonal arrangements for their implementation or vindication. As it has
pertinently been pointed out, sometimes legislative measures may prove
ufficient, but other times one may have to make “a concerted effort to

ross cultural, socio-economic and other barriers in order to inform poten-
tlal victims of their rights”*. Violations of those rights may affect so many
individuals that individual litigation may prove unsuitable or unjustified,
and it may happen that national rules of locus standi end up by denying
standing '*. In this broader dimension, it is clearer that the “justiciability” of
a right cannot be erected as a conditio sine qua non of its existence and recog-
nition as such: there are rights which cannot properly be vindicated today
before a tribunal by their active subjects (“titulaires”)*. This point needs
turther reflection and considerable rethinking of internatioral human
rights law, given the emergence of rights pertaining to human collectivities.

In any way, it can also be argued that, having been brought to the
realm of international human rights law, the right to development, when
raised in concrete cases, may well count on the operation of the means of
implementation proper to the international protection of human rights (ba-
sically, the petitioning, the reporting and the fact-finding systems). To this
effect a range of possible courses of action may be contemplated in the fu-
ture. These might be pursued, first, at the initiative of the human beings
concerned, individually and collectively (communities, associations,
groups), as active subjects of the right to development. Secondly, the pos-
sibility is not to be discarded of the initiative of States acting on behalf of
peoples, to protect them: clear indications to this effect can be found in, e.g.,
two applications instituting proceedings before the International Court of

12 A Cassese, A. Clapham and J. Weiler, 1992 - What Are Our Rights? Florence, European
University Institute, 1989, pp. 25 and 53-54.

13 hid., pp. 55-56.
15 Ibid., p.68.

15 A. Kiss, op. ¢ft. supra n. 10, p. 24.

DR © 1990. Instituto Interamericano de Derechos Humanos
http://www.iidh.ed.cr/iidh/colabore/publique-libros/



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www_juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas-colaboracion.juridicas.unam.mx/

Revista HDH 1.1

Justice, namely, that of New Zealand (again t France) in the Nit fear Tests
case (1973-1974) and that of auru {again t Australia) in the p nding
Phosphate Lands case (1989 onwards).

How v r, having rai ed this possibility, it scem that it is in particular
on the methods of human rights protection pro - that the right te d vel-
opment is more likel to count on for its implementation as a fiy 1an right.
The 1986 D claration, in this respect, actually r fers, init preambl , to rel-

vant i truments of the United Nations an its p cial ag n ic in the
present domain. Anyway, the implementation of the right to dev lopment
as a human right, giv n the “individual” and “coll cti " dim n. ions of
the right at issue and its comprehensive natur , may pr
and multi-faceted one.

V. Relation to Other Human Rights

Moreover, we n ed be guard d against the pitfalls of an inad quate
compartmentalization f human rights, first cause it hardly n fle ts the
reality of their actual implementation, and secondly because it may pave
the way to invocation of undue restrictions to the e ercis of certain rights.
Let us concentrate on these two points. As to the first on , it may ber called
that the proposed dichotomy between individual and social right , which
found e pres ion in the “legislative” phase of laborati n of the tv o
Covenants on Human Rights b aring in mind their respective means of
implementation, did not resist th onslaught of time, as the U.N. C venant
on Civil and Political Rights al o foresaw the possibility of a “progressive
realization” of certain rights and the U. . Covenant on Economic, cial
and Cultural Rights ¢ ntained provisions usceptible of application in the

hort run. Contrary to th: old assumptions, it was scon r alized that there
were civil and political rights that required “positive action” on th part of
the State (e.g., the droit civil to judicial assistance integrating the guarantees
of due process), just a there were economic, ocial and cultural rights
linked to th guarant e of a mea ure of freedom (e.g., right to stri ¢ and
trade union freedom)®.

In this respect, already from the early s* ties onwards the ILO drew
attention to the fact that certain rights, of an economic and s cial character

16 A. A. Cangado Trindade, A. Questdo da Implementagio Internacional do  Direitos
Econdmicos, Sociais e Culturais: Evolugde e Tendéncins Atuais, n José/Cosla Rica,
Instituto Interamericano de Derechos Humanos (VII Curso nl rdisciplinario), 19 9,
PP- 3and 6.
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(e.g., right not to be subjected to forced labour, freedom of association for
trade union purposes, freedom from discrimination in relation to employ-
ment and occupation) were most closely related to civil liberties and even
more akin to these latter than to other economic and social rights'’. Other
examples could be recalled, e.g., the fundamental right to life and physical
integrity of the human person presupposes the existence not only of penal
provisions to punish any act contrary to that right but also institutional
means and arrangements to be secured by the State; and the right to a fair
and public hearing presupposes the existence of an independent and ad-
equate structure of the Judiciary; and the guarantee of freedom of opinion
and expression may demand from the State initiatives and acts to safe-
guard the freedom of the press and the communications media; and so
forth. In sum, even the most “classical” rights may require the intervention
of the State in order to secure their observance™.

The proposed classification of individual, social and peoples’ rights is
to be properly approached on the understanding that one category of rights
cannot prescind from the existence of the others. By the same token, the
rights of certain categories of protected persons, regarded as belonging to
particularly vulnerable groups and standing in need of special protection
—such as, e.g., rights of workers, of refugees, of women, of the child, of the
elderly, of disabled persons— are to be properly approached on the under-
standing that they are complementary to those enshrined in general human
rights treaties. Whether one has in mindl the protection of certain rights vis-
a-vis the State (fundamental freedoms) and /or the guarantee of other rights
by the State itself, the implementation of instruments turned to rights
which may appear distinct as to the protected persons or as to the kind of pro-
tection sought is to be properly taken as complementary to that of general
treaties on human rights protection (e.g., the two U.N. Covenants on Hu-
man Rights and the three regional —European, American and African—
Conventions)™.

In the line of the more lucid thinking in international human rights
law, it is a merit of the 1986 U.N. Declaration on the Right to Development
that it provides guidelines for approaching the relation of the right to de-

17 Ct. ibid., pp. 13-14.
18 A. Kiss, op. cit. supra n. 10, pp. 14-15.

i9 A. A. Cancado Trindade, op. cit. supra n. 16, pp. 7-8, A. A. Cang¢ado Trindade, “Co-ex-
istence and Ca-ardination of Mechanisms of International Protection of Human
Rights (At Global and Regional Levels)”, 202 Recueil des Cours de I’ Académic de Droit
International (1987} p. 57.
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elopment t r human ri ht. In thr e fi- particular!
passage (Artil  (2), (1)and preambl ), the D claration tn
human right are indivisibl and int rdep ndent and that, in order to pro-
mote d  lopm nt, equal and urg nt att nti n hould e ivent th
implem ntation of civil, political, ¢ nomi, ialand cultural right , and
the b rvanc of ertain human rights cann t thus ju tify the denial of
other ;li v ise, all the a-pect of th righttode 1 pmentare indivi ibl
and interdepend nt and each of themi to ¢ idered in th context of
thatrighta awhol . Th D clarationinthi v ay che the nd ement,
b thecel brated . .GeneralAs embl r luti n3 /130 19 7,0f th

thesis of the indivisibility and interdep ndence f all human right ad-
vanced by the 196 Pr clamati n of T heran, the mots of whi h may be
tracedbac toth 19 Uni rsal Declaration ndit preparator  ork un-
dertaken b the U. .Commis ion on Human Righ *.

The lobalist perspective pursued b the United ations was
prompted by the fundam ntal chang undergoneb o-called cont mpo-
rary international s ciety (inter alia, d  lonization, capacity of ma sive
destruction, population growth, environm ntal conditions, energ con-
sumption), The globali t conception, externalized b U. . GAn oluti n
32/1300f 1977 and others (r .3 /145,43/113,4 /114,43/125)an b the
Declarati non the Rightt Development, has ¢ ntributed to focus on the
promotion and prot ction of the rights pertaining to human ¢ Hectiviti
and on the priority earch of olution to gencralized gro and flagrant
violations of human rights.

The 1986 Declaration can only ¢ me to re-iirforc other human ri ht
previou ly formulat d. May it b r called that th' globali t a proach,
v hich emanated from the United ati ,wa havere ercus ions,
and pave th way for distinct olutions, also at re ionaile 1 Asknown,in
the African continent, the draft menofthe 19 1 African Chart ron Human
and Peopl ' Righ opted forthein lu ioninthat ingle C: n entionofa
catalogue of civil and political (Articles 3-14), ec nomic, cial and cultural
(Articles 15-18), and p ople ' (Articl  19-24) right , with a mechanism of
impl m ntation comm n to them all (Articl 46- and 2). In the Euro-
pean continent, the C uncil of Europe d’ tinctl opted fi rth od ption, in
1987, fthe First Protocoltoth European cialChart r,e panding the list
of righ protect under thi latter. And in th Am ri an contin nt, th
OAS also distinctly opted for the adoption, in 19, of the Additional Proto-
col to th American Convention on Human Rights Relating to E onomic,

20 fid,pp. and 9, pectivel
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icial and Cultural Rights, incorporating certain ecoomic, sociat and cul-
,ural tights to the inter-American system of human rights pratection.
rhere could hardly be any pretense of a supposed antagonism of solutions
2t global (United Nations) and regional levels, the multiple instruments of
prutection being complementary to each other, given their overriding

sdentity of purpose.

We are led to consideration of the second point, namely, that of undue
restrictions to the exercise of human rights. It is jurisprudence constante of
international supervisory organs that permissible restrictions to the exer-
ise of guaranteed rights are to be restrictively interpreted; furthermore,
there can hardly be room for implied limitations (limitations implicites)?.
The right to development, as propounded by the 1986 Declaration, comes,
in the context of development initiatives, to re-inforce existing rights and the
interdependence and indivisibility of civil, political, economic, social and
cultural rights; the globalist approach (supra) discloses the complemen-
tarity between so-called “individual” and “collective” rights and preserves
the indivisibility of rights with predominantly individualist as well as col-
lectivist orientations or inclinations®. In the same line of thinking, the re-
quirements of material development could not be invoked to justify
restrictions to the exercise of guaranteed human rights; this is so given the
interaction between human rights and development®. (cf. U.N. GA resolu-
tion 37/199) and the Declaration’s warning that all aspects of the right to
development are also indivisible and interdependent and to be taken into
account in the context of the whole.

The right to development, with its comprehensive nature, is com-
monly said to have at a time an “individual” and “collective” (social) di-
mension; to distinguish plainly, however, between so-called “individual”
and “collective” rights may amount to reducing the substratum of those
rights to the means of their exercise®. All those rights in a way have a social
dimension, in that —whether exercised by individuals or groups— they are
related in varying degrees to the community, and solidarity is not the exclu-

2 A. A. Cangado Trindade, op. ¢it. supra n. 16, pp. 9-10, 12 and 29.

[
2

Ci. A, A. Cangado Trindade, “Co-existence and Co-ordination...”, ep. cit. supra n. 19,
pp. 104-112 and 403.

Ph. Alston, op. cit. supra n. 8, pp. 107-109.
A. Eide, op. cil. supra n. 11, pp. 402 and 410.

].-B. Marie, “Relations between Peoples' Rights and Human Rights: Semantic and
Methodological Distinctions”, 7 Human Rights Law Journal (1986) pp. 197-204).
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ive appanag of an. Category of ri hts™ An atomized or fragm nted view

of human right |, not relating them to each other, an easily be mi leading:
for example, the as rtion that th right t a clcan en ironment bringg
about limitations to the exerci  of ome conomic and jal ri his (to 3
greater extent than of “cla ical” rights) is not rsmind iy fthe fact that that
right has to come to pand and ¢ -inforce -istin bt ohactheri he
todev I pment, and this ma well bring about som adju tments tarond ¢
new rights effe tjve.

Thisis th nece ary cons quenc of i)y complem ntaryn ture f 4]
human rights. R ve | ~ad nial of the right to d lopment i b und 1o
ntail adv rse consequ nces f rth e ercis fcivitand p liticala well 5
economic, social and cultura| tigh . The s arch, in rec nt yea , of more
effectiv. means fimplementation of con mic. so ial and cultura] right,

conducive to di tinct olution at gl bal (th hew mactin ry of th U
Committ e on Ecoromic Social and Cultural Rights) and regional (supra)
levels, wa undertaken surely under the influence of the fundamental unity
of conception and the indivisibi]ity of human right . The f, rmulation of the
right to development, likewi e could only have b n undertaken jn the
light of that same €onc ption and indivisibility. The phenomenon we -
ne s in our day is nof fhat of a succession, but rather of the expan jon and
strengthening of n cognized human right

The atomized outl ok of human rights ( upra), with it d tortion ,
ar onth other hand rerdered po siblp by th the ry of “generations” of
rights: human rights, whichever way they are clas ifi d, di close an n-
tially complementary nature, int ract with each oth r; th y do not “r -
place” each other, distin tly from what the unfortunate in ocation of the
image of th passing of generations w uld emt indicate. oreover, the
analogy of the “g nerational ucce sjon” of rights, from the p intof view
of the evolution of international law in this domain, doe not appear his-
torically sound: development on the matter in municipal and interna.
tional law do nof  em to hay taken place part passu, Thu . while in
internal {constitutional) law the recognition of social right was in general
in many countries subsequent to that of ciyil and political rights, the ame
did not occur at international level, as ex mplifi d by the variou an  ye.
cessive international laboyr conventions (as from the establisliment of (he

26 fhid,, Pp. 199-200.

27 M. Al Mekouar,”Le Droit & l'environnem m dans . = rapports avec Ju autres droit
de ) homme”, Environnemeny et droits..., cit. supran. 10, pp. 91-10 |

i i de Derechos Humanos
90. Instituto Interamericano € ]
or ©ht1t;$:):'//www.iidh.ed.cr/iidh/colal::ore/publ|que-I|bros,/



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www_juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas-colaboracion.juridicas.unam.mx/

a4l Doctrina 93
,onal conventions devoted to civil and political rights. It is important, in
1his domain, even in our days, to reduce or bridge the gap which seems to
persist between the constitutionalist and internationalist outlooks of the
m‘lth’r-w

Parallel to the evolution of international human rights law as a whole,
Jevelopments also occur with regard to, and within, the proposed catego-
ries of rights themselves. Sometimes, this takes place by normative action,
ather times by the process of interpretation. A couple of examples can be
here briefly recalled, such as, e.g., the apparently narrowing scope of the
right to property, or else the growing attention to the need of realization of
the principle of non-discrimination as reflected in various human rights
ynstruments incorporating it, or else new proposed treatment of a given
category of rights.

As to this last point, it should not pass unnoticed, e.g. that recently, in
the closing stages of the preparatory work of the Additional Protocol to the
' merican Convention on Human Rights Relating to Economic, Social and
2 ultural Rights, while its draftsmen were presumably endeavouring to
vercome the classical and outdated dichotomy between, on the one hand,
civil and political rights, and, on the other hand, economic, social and cul-
tural rights, they saw it fit, however, to introduce, within the ambit of these
latter, a new dichotomy, namely: that between, on the one hand, the social
rights of “progressive realization” (most of the rights enshrined in the Pro-
tocol), and, on the other hand, the social rights which could be “immedi-
ately demanded” (right of association and trade union freedom, Article 8
(1) (a), and right to education, Article 13), susceptible of implementation by
the same methods provided for by the American Convention for civil and
political rights®. This shows how difficult and risky it is to attempt to gen-
eralize on constituent rights under whichever classification.

Two concluding remarks remain to be made. First, the right to devel-
opment -—like the right to a clean environment— discloses with clarity the
intertemporal dimension™ in the international protection of human rights,

28 A. A. Cangado Trindade, op. cif. supra n. 16, pp. 9-10; Ph Aiston, “A Third Generation
of Solidarity Rights: Progressive Development or Obfuscation of International Hu-
man Rights Law?”, 29 Netherlands Iternational Law Review (1982) pp. 316-317, and cf.

pp. 307-322.
29 A. A. Cangado Trindade, “La quesiion de la protection internationale des droits

économiques, sociaux el culturels: évolution et tendances actuelles”, Revue gdnérate de
Droit international public (1990), vol. 94, n® 4, pp. 913-946.

30 For a comprehgnsive study, from the perspective of inlernationat environmenital law,
¢f. E. Brown Wgiss, I Fairness to Future Generatians: International Law, Commow Patri-
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perhaps not sufficiently explored up to date. This dimension encompasses
both the “dynamic” interpretation of human rights treaties and instru-
ments and their actual application in the cas d'espéce (e.g., the gradual crys-
tallization of the notion of “potential” victims)".

Secondly, and last but not least, the recent progress in the search fora
more effective implementation of economic, social, and cultural rights and
in the formulation of the right to development bears witness of the consid-
erable advances achieved in recent years, at doctrinal level, by the concep-
tion of the indivisibility of rights. The acknowledgement of those advances,
however, cannot make abstraction of endeavours of identification, at the
normative lcvel, of a nucleus of non-derogable rights of universal acceptance
(e.g., rights to life, not to be subjected to torture or slavery, not to be con-
demned by retroactive application of penalties).

This reassuring consolidation of a hardcore of fundamental non-
derogable rights, as a definitive achievement of civilization, has not taken
place pari passu to developments at the procedural level, where the absence of
a “hierarchy” between the distinct mechanisms of protection seems to con-
tinue to prevail. Those mechanisms have in practice re-inforced each other,
revealing or sharing an essentially complementary nature, as evidenced,
e.g., by the incidence here of the test of the primacy of the most favourable
provision to the alleged victims.

In this framework of diversity of the means of protection, there seems
to be no logical or juridica] impossibility to keep on advancing, concomi-
tantly, in the search, at the substantive level, of an expanded universal nucleus
of non-derogable rights, and, at the procedural level, e.g., of an increasingly
more effective implementation of social rights, in the light of the concep-
tion of the indivisibility of human rights. While such an expansion of the
hardcore of fundamental rights cannot for the time being be achieved, a
current attitude has consisted in focussing attention on the devising and
improvement of guarantees with regard to all human rights (both non-
derogable and derogable).

However, the consideration of the possible expansion of the nucleus
of non-derogable rights appears surely as a commendable step for the near
future, keeping in mind the distortions and abuses perpetrated by the
chronic and pathological prolongation of states of exception —declared

mony, and Intergenerational Equity, Tokyo/Dobbs Ferry N.Y,, U.N.U./Transnational
Publs., 1989, pp. 1-385,

31 A, A. Cangado Trindade, op, cit. supra n. 19, pp. 243-299.
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and non-declared— and suspension of rights in the recent history of vari-
ous countries, with the consequent reiterated, systematic and large-scale
violations of human rights therein. Moreover, taking the proposed catego-
ries of rights as forming an indissoluble whole and considering that the
observance of certain social rights and of the right to development has a
direct bearing upon the exercise of even certain classical rights of freedom
(civil and political), nothing would impede, epistemologically, that in the
future some of the former (e.g., right to work, right to education) and the
right to development would or could also come to integrate that “ex-
panded” hardcore of non-derogable rights.
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