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I. The 1986 U.N. Declaration

In 1977 the U.N. Commission on Human Right recommended to 
ECOSOC a request to the U.N. Secreta1ry-Gen ral to undertake a study, in 
connection with debates initiated in UNESCO, of the intemational dimen­
sions of the right to development as ai human right. On the basis of the 
Secretary-General's study of 1979, the Commission on Human Rights 
adopted a resolution in that year stating that the right to development was 
a human right and "as much a prerrogative of nations a of indi idua1s 
within nations." Two years later, in H)81, ECOSOC approved the Com­
rnission's decision to establish a Working Group of 15 gcwernm ntnl ex­

perts to dwell upon the matter; from 1982 to 19 5, the Working Group 
mbarked on the elaboration of a draft Dec:laration on th Right to Devel­

opment, considering its ".individual" and "coll ctive" asp cts. In 1985 the 
matter wa referred to the U. . Geneml Assembly, where for two years it 
was the object of dense negotiations. In 1986, th m Committee of the Gen­

eral Assembly adopted the Declaration by 133 votes in favour, one again t, 
and 9 abstentions, th U.N. Declaratlon on the Right to Development was 
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Doctrina 3 

11.
ubjects, legal Basis and Contents of the Right

Th 19 6 Declaration clarificd to ome e tent the kcy questions of the 

,11¡,¡l•it,:;. legal bnsis and conte11ts of the .right to development, much d iscussed

in 11, pr paratory work of the Declaration and in expert writing in the

vciir" which preceded it2. As to the s11bjects, it is noteworthy that the Decla­

r,non, ointed out, proclaims the right to development asan innlien11ble 

r,, 11111111 right, by virtue of which evenJ human person and all peoples are en-

1111 ,,1 to cnjoy economic, social, cultural and política! dev lopment. The <1c­

li\', c;ubject r beneficiaries of the right to development are thus thc

1 uniat1 bcings and peoples. In élddition, like what hé1ppens in contempo­

rMy f rmulation of other rights pertaining to human collectivities, orto the 
hum.in person in society, or "l'homme ou peuple situé'', distinct sets of 
i\hligations may be dist inguished: in the present context, the responsibíli-
1cs ascribed by the Declaratlon to Sta tes, individually and collectively, and, 

a counterpart of the human right to development, the responsibilities in­
._umbent al o upon human beings, .individually and collectively (commu­
ni i , associations, groups). The passive subjects of the right to 
development are thus those who bear such responsibilities, with emphasis 
, 11 tite obligations attributed by the Charter to Sta tes, indiv:idually and col­
J 'Ctiv Jy (the collectivity of Sta tes). 

Possibly the major significance of the Declaration on the Right to De­
v l pment lies in its recognition or assertion of the right to development as 
.:t n "inalienable hwnan right". The emerged formulation and acknowledge­
m nt f this right of the human person and of peoples was intuitively fore 
CM,ted or anticipated by a few authors some years ago4

• But even 
nowadays, in the first years following the Oeclaration, sorne precision is
rcqu ired as to the legal basis and contenfs of the right to dcvelopment. The

e laration contains elernents which are already embodied, mutatis 
uwt 11dis, both in human rights instruments proper (such as, e.g., the 1948 

... 

3 

Cf. lhe papers by R. Ago, R. Zacklin, G. Abi-Saab and A. Eide, i11 Le Droit lnte:m11tio1111/ 
au dir.Jeloppl'711enl au plan internutional - Colloque (1979), Hague Academy of lntema­
lional Law (hereinafter quoted Hague Col/vquy), The Hague, Sijthoff/ ijhoff, 1980, 
pp. 7-8 (Ago), 117-118 (Zacklin), 162-164 and 168-170 (Abi-Saab), and 402-403 and 415 
(llidel. 

l. J. Koppen and K.-H, Ladeur Environmerital Ríghls, Plorence, Europeun U_niversily
lnstílule, [1989], p. 33 (2nd dralt, intemal circulation) .

.K'éba M'Baye, "L droít au développement comme un dn;,ir de l'homme", 5 Rwue de:; 
t/l'Qits de l'/::immt:/Hum1w fü'ghts Jormral (1972) pp, SQS-53-1; J. A. Carrillo Salcedo, ''El 
Derecho al Desarrollo como Derecho de la Persona Humana", 25 R�l•isla E.<pníinln dr 
Der��/1(> lutanaciom1I (1972) pp. 119-125. 
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4 Revista llDI I Vol .  1 2  

U n i v  r al Decla ra ti n, l h  t wo U .N. Cov nan t  n H u rnn n  R i  h t s  . .i n d  
U . . re o lu tions of va ri u. ki nd on t h  subj e t )  and i n . ou rc o (  thc  i n t  r­
.na tional  developmen t law ( uch as th 1 97 Cha rt r o f  Eco nom ic R i  h ts 
and Duti of Sta tes, the 1 974 Declarntion  -and Pr ra mmc of Act ion­
on th Establi hment of a ew T n t  mationa l Econ mic  rd r, a n  Jt" lc n nt 
U. · . General As embl res lu t i o ns)5

. 

J t  is imp rta n t  to keep in mind the dist inction b twe n the "in tema­
tiona l law o/ development" ("droit int ma tiona. l du d · vcloppement" ), and
the "righ t to d velopment" ( "d roi t n u  dévclo p m nt" ) a a h u ma n  ri ght as
procla irned in the 1 986 D cla ra t ion. The former, w i th i t  va riou om ro­
nen ts (right to economic sel f-determina tion, permanent  o ereign t over 
na tu ra l wea l th  a nd resources, pri ncipl of non-recipwc:i l and pr f r n t i a l  
t r  a tment for developing cou ntries and f pa.rt ici pa t  ry qu a l i ty o f  ci evcl­
opi ng cou n t rics in in terna t ional economic re\.i t ion and i n  thc ben fi t from 
sáence and technology), emerges as an bj ctive i n t  ma tional  n rmati\ e 
system regu la ting the  rela t ions nmong juridicnlly cq 11nl bu t ec namimlly 1 1 1 1-
equal Sta tes and aiming a t  the tra nsformatio n of tho e rela ti ns, on th ba is 
of int rna tiona l coopera tion (U.N .  Cha rter, Articles 55-56) and considcr­
at ion of equity, so as to redress the economk imba lanc nmo11g Sin/es and 
to  give u l l  Sta tes -particu larly the developing coun tries- equal  opp rtu­
nities to a tta in development6 . The la t ter, as propou nded by the 19 ccla­
ration, a nd inspi red in sud, huma n right  provision a Ar t icle 2 of th 
1948 Uni versal Declara tion and Article 1 of b th U. . Caven nt on Hu­
man Rights, a ppea rs as a ubjectiv human righ t,  mbod ying d mand of 
the human person and of peo ples which ought to be respected . 

5 Cf., e,g . , Jorg Ca ta neda, kl,a Charle de d roi t · el des d evoi rs  écan,)m iq ue des
Élta ts'' . 20 Am,ua ire fra ncnis de drail in lmlll l i'ortal ( 1  74) pp. 3 1-77; P. M. art in, HLe 
nouveJ ord re conouüque int mat ional� , 80 Rnmt ,:folralt dr rlroil inl t711t1him11/ pul>/íc 
( 1 9761 pp. 502-535 :  r. J . 1 .M. de Waa rt. "Permanent Sovere1 nt ov r at ura l Re-
ourc as Com rston for lntema t ional Econom ic Right and  Du t i  ", 24 �llr«­

IA 1ds lnlernatior,11/ Law Rniiew ( 19n) pp. 304-322 ; A.A. Cam;ad(I Trind, de . "A 'ac;oes 
Unida e a ova Ordem Economlca lntemaclonal",  1 Rimr 111 de l tifnrmn¡· 1o Lrgij /atitlll 
- Brasi l ia  ( 1 984) pp. 21 3-232; H. Hohmann, "Justice odnle et d veloppem�t pour le
nou vel ord re conomlque intemalional " , 5 59 Ret•ut dt rlroil h1ttm11t ion11/ tft sciM(
diplomnliq11tS ti polilit¡ rJe ( 1 980-1 81 ) pp. 21 7-231 and 2· • r,spc t ivcl .

b M. Viral ly, "Vt'rs u n  drolt international du dévcloppementN , 1 1  A1rn 1111ire frrmi;m' tlt
droil internalional ( 1 965) pp. 3- 1 2; H. Gros Espiell, Dtrtcho l11 ttrn11c/011al dd Dtsarro/la,
Val ladol i d ,  Ur,lv. d Va l ladol id, 1 975 , pp. 1 1 -47; r. Bu i r  ue- Maurau, IJI po rlici¡,n ti.1 , du
liers- mondt 11 / '  llabnrntlun d11 Dmlt i11trn111t io 11a/ , f'o ris, LGDJ , 1 '183, pp. 1 t - 1 ,1 • 1 M 1 67 
and 1 85·202. 
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Doctrina 85 

Threeyearsafterthead ptionofth U.N.Declarntion nth• Rightto 

Pl lopment, its significanc has been acknowledged by sorne countries,

,n th ir e mments and view on the implementation and further nhance­
m nt of the Declaration, forwarded to the U. . Secretary-G neral and con­
..,1 e d by the U.N. Commission on Human Rights in its 1989 ses i n. 
-\ -cording to sorne of those comments élnd views, the prim;iry significanc 
l,í th D claration i refl cted in the fact of it. giving thc right to devclop­
rr •nt th ta tus of an "inalienable humr1n right" (jAmaica), it strcssing the 
", ti- mbracing global" nature of the problem of de cJopment in our days 
hn d t the.ohservanc of human rights (USSR), its awareness of the ne d 
�,f "comprehensive realization" of ali human rights (Yugoslavia), and its 

co niti n of the interdependence of ali human rights (Brazil and fnd ia)7. 
urthermore, the right to development focusses on the interaction betw en 

hum n rights and development issuesª, at la t brought tngether. 

Ul. Obstacles 

The U.N. Declaration on the Right to Developm nt itself was éltten-
iv � to the obstacles to be overcome in order to provide equality of opportu­

nity for developm nt. The Declaration refers to the elimimition of those 
ob tacle in Articles 5 and 6 (3) and two consideranda of the preamble, élnd 
1dentif:ie them as being: massive and flagrant violation o_f rights of human 
beings and peoples (en uing from situations such as those resulting from 
upa theid, all fo.rms of racism and racial discrimination; foreign dominntion 
and occupation, aggression, foreign interference and threats against na­
Lional unity and sovereignty and territorial integrity), threats of war and 
refu al to recognize the fundamental right of peoples to elf-determinatio:n. 

In addition, the [U.N.J open-ended Working Group of Govemmental 
p rt on the Right to Development, originally establi hed in 1981 by the 

lJ. . Commission on Human Rights, recently consider d (1989) a further 
bstacl to be surmounted for the realization of the right to developm nt 
h following: the arms race and the threat of nuclear holocaust1 poverty 
nd destitution, illiteracy, economic imbalances in intemational rclations, 

; U.N. doc E/CN.4/ AC.39/1989/1, oí 21. 12.198 , Annly ticnl Compilntion of Commrnts 
and Virws on 1/rt lmpl�m1ml1Jfion ami Further Enhnnamenl o· the Dcclaratio,r on /he Right 
111 Droelopme11t Preparrd by tht Stcutary-Ctnrml, pp.4-

Ph. Alston, "The Right to Developmenl at the lntemational vel"', Hagu, Colloquy, 
rit. supra n. 2, p. 111. - And d. J.-B. M11rie and . Quesllaux, HArti 1 55 al!néa e''. La 

Cliartt des Nutions Ur1/t - a,r,rmmlalrt ortlcle pnr artirlt (ed. J.-P. Col and A. I' ll�t), 

Parl -Bruxelles, Bconomica/Bruylant, 1985, pp. 63- 83. 
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lh d tenora tion of the n vf oa n  r . . 
n m n t a nd t he e 1 . 

1 re. igi u m tolera nc , differen U rms . ogica bn l,1 n e, id I ica Jn the o t h  r ha nd, it a l o consid d
� of v, 1 nce, a nd na t ura J d i a . ter mon i us dev I pm n t of m;i n , ; / 

as fu ct rs �,vhich may fo ter th e ha r� ª." t he d is m i na tion of k now/� '
t , progre i n cienc ;i nd technolo t, n a nd com m unica tio ed . 
a nd cu Jtu rn l va lue t h mugh i ( gy a nd cu ltu r ) 

m ia ( o a to fa i l i ta te e;.:cha n es
n orma -

. mong men

IV. Jmp lem n ta lion

The fe rm u la t ion a nd asserlion of th to th nex t q ue tion, th a t f i i m I 
e n�h t to developmen t lead t hen

c� n be properly consider d wi thi: thmen� tion or vindica tio n. The . ue
ng h � law. By a nd la rg ' hu ma n ri h t

u m :ers of i n t m n t iona l h u ma nmu l t i pl_e _ins tru m n ts a t gl ba l a nd r 
g . wh tch ha ve fou nd l,x pres ion i nof pr v1s1on tha t ha ve fu nct1· 

. e� 1o na l lev I fo rm th obj ct of gr u e ¡ ons wh JCh may . p m p ementa ry t ad, ot her n l 
a p a r di ffer n t bu t a re oftenri t f hu .ma n b i.ngs a nd to �c:::r 

to p�tect th li fe a nd phys ica l in teg­a nd fr doms; to preven t a nd elim · 
1 e ercis of o t her fu n da men ta l righ tscu re mi · i na te a U forms of d " · · nunu m cond itions f l ivi ng'º·

, •scrim i na tion, to
Hu man righ ts r b Sta r in · a nge II Sfnnfiz e/y from tho e J • • lerven h n (e.g. , righ t to l ife . w 1 1 ch u n pose l i m its toecu ri ty of person c.. d 

' ngl t not to b iU - trea ted Ub 
f 

, cree o m of thou h . . ' erty a ndreedo m of m veme nt) to -tho e whi
g t, coru:ci ne ' religion a nd opinion,work_ and to an adequa te ta ndard o¡'� 

�q u1_re Sta � action (e.g. right to
clo_H1 1 n g, :righ t to hea l th a nd to so . ll1 vmg, i�clud i ng food, h ousing and
u mons · · h cia ecu n ty · · h t , ng t to ed uca tio n) 1 1  Hu m . 1 

' n to orga n iz tra dewhi  h · a n n l t  ra 
. e ca n be vind ica ted b t he vic . . 

nge proccd11m//y from t hosehve ) to tho e whi h invo/ v ,,,.. t
,
1 m themseJv (or thei r  repr e n ta-them 1 · ....,mp e . w 1b of a ct . ve , mter t group /u d e 1 . · t  

or ' na mely, the victim 

q 

' , eg1s a tor a nd th a.d min i tn1 t ion. TI1e
. . doc / . / 1 9 / J O, of l 3 02 1 9 

!quulr s_t11nd11rd o{ li11i11 - The Riai
rt 

;o D:e:roblems Rela1ed lo lhl' R1ghl to njoy ,,,, Ad-
llect ,  e" di m nsions of t he ri h t

pmPnl . pp. 3- 1 3. On t he � individ ua l "
! rnol debt (of Lat i n America n �u�;

ri
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1 
mativ -judicial mod I, suitable to the implementa i n of individual 

�ht , app ars inadequate to the implementa ti n of. e.g., rights pertaining

11, human coll ctiviti s, the prot ction of which may require the mobiliza­

tflln of public funds and resource . The basic shortcoming of the judicial

•1,r,tr l m del is that it tr ats a/1 rights in a rather undifferentiated way,
•1.u ing fr m the assumption that they are ali :u ceptibl of being vindi-
4.,t d by the same method 12. 

In practice it does not happen s ; rights p rtaining to hum;in collec-
11, 1ties e m to call for a istinct approach to the mean and the instit:u-
11 ,na! arrangements for their implementation or vindication. A it has 
pt'rtinently b en point d out, sometimes 1 gislative mea ures may prove 
ufficient, but other times one may have to make "a concerted effort to 

r r cultural, socio-economic and other barriers in arder to inform p ten-
1.11 victims of their rights" 13• Violations of thos rights may affect so many 

10 ividuals that individual litigation may prove unsuitable or unjustified, 
and. it may happen that national rules of /ocus standi end up by denying 
t, nding 14• [n this broaderdimension, it is clear r that the "ju ticiability" of 

a n ht cannot be erected as a conditio sine qua non of its e i tence and recog­
nilion as such: there are rights which cannot properly be vindicated toda y 
b f re a tribunal by their active subjects ("titulaires")\5• This point needs 
turther reflection and considerable rethinking of international human 
ri h law, given the emergence of rights pertaining to human collectivities. 

ln any way, it can also be argued that, having been brought to the 
r lm of intemational human rights law, the right to development, when 
rai d in concrete cases, may well count on the operation of the meaos of 
implementation proper to the intemational protection of human rights (ba-
i ally, th petitioning, the reporting and the fact-finding sy tems). � this 
fí et a range of possible courses of action may be contemplated in the fu­

tur . The e might be pursued, first, at the initiative of the human eings 
e ncerned, individually and collectively (communiti s, associations, 

r up ), as active subj cts of the right to dev lopm nt. condly, the pos­
ibilit is not to be discarded of the initiativ of Sta tes acting on b half of 

P ples, to protect them: clear indications to this effect can be found in, .g., 
applications instituting proce dings befare the Intemational Court of 

12 A. Ca • A. Oapham ond J. Weiler, 1992 - Whal Are Our Rights? l'lorence, 6uropean
nive ity lnstitute, 19 9, pp. 2.5 aJ'ld 53-54.

l.l /bid., pp. 55-56.
1 •I /bid., p. 68.
IS A. · , op. rit. s1,1pra n. 10, p. 24.
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Justice, namely, thélt  of New Zen land (a,ga i n  t Prn ncc ) i n  lhc  Ni ,  /{'11 f Tt::ts 
ca se ( 1 973- 1 974 ) and tha t of a u ru.  (aga in  t Aust rn l i .i )  in the p , nd ing  
Phosphate l...ands case ( 1 989 onwa rds) .  

How v r, having ra i e_d th i s  possib i l i ty, i t  scem thn t  i t  is i n  pn rt i cu J;, r
o n  the �et hods o_f h u ma n  ngh ts protection pro -r th;i t 1hr  rigJi t t i  d , (']­
opment is more hkel to count  on for i ts implcment;i t ion a.� n '1 1 1  m11  ,-is/11 . 
The 1 9� D clara tion, in lhis respect, actua l ly r fers, in i t  prcambl , tCl rel-

vant  in fruments of the United Nahons a n  i ts p cia l ag n ic i n  t h e  
present doma in. Anyway, the i mplemen tat fon of t h e  ri gh t  to d e v  lnpm ent  
as a human right, g iv  n the "ind ividual" and "col l  cti " d im n. ions cif 
the right at issue a nd i ts comprehens ive natur  , may pr 
and multi - faceted one. 

V. Relation to Other Human Rights

Moreover, we n ed be guard d aga ins t  the pitfa lls of an inad qua  te
compa rtmentaliza tion f human rights, first cause i t  hardly r fle ts the 
reamy of their actual  implementa tion, and secondly because it may pave 
the way to invoca tion of undue restrictions to the e ercis of certa i n  rights. 
Let us concentra te on these two points. As to the first on , i t  may be r cA l led 
that the proposed dicho tomy between i nd ivid ua l  and social righ t , which 
found e pres ion in the "legisla ti ve'' phase of labora ti n of the t, o . . 
Covena n ts on Human Rights b a ring in mind t heir respective mea ns of 
implementa tion, d id not resist th onslaugh t o f  t ime, as the U.N. C vena nt 
on Civil a nd Political Rights al o foresaw the possibility of a "progressive 
realization" of certa in rights and the U. . Covenant on Economic, cia l  
and Cultura l  Rights c nta ined provisions usceplible of applica tion in the 

hort run. Contrary to th o1d assumptions, it was soon r a l ized tha t  there 
were civil and politica l rights that require<l "positive action" on th pa rt of 
the Sta te (e.g.,  the droit civil to judicia l a ssista nce in tegra ti ng the guarantees 
of due process), just a there were econo mic, ocia ! and cul tu rn l  ri ghts 
linked to th guara nt e of a mea u re of freedom (e.g., r ight to stri  e a nd 
trade union freedom) 16

• 

In this respec t, a l ready from the early s ·  t ies o nwards the JLO drew 
a tten tion to the fact that certain righ ts, of an eoonomic and s cial chA rac ter 

1 6  A.  A , Cam;,1do Tti ndade, A. Qrust4o da lmplemen tru;rio lnternacio11 a l  d o  Direi tos 

Eco118micos . so,iaís t Culluruis: Evo/11,ao e Tenriéncias Al uals, n José/Cosln Rica, 

insti tu to fn leramerlca no de Derechos Hum anos ( V I I  Curso lnt rdiscipl i n o rio) . 19 9. 
pp. 3 and 6 . 
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(e.g., right not to be subjected to forced labour, freedom of association for 
trade union purposes, freedom from discrimination in relation to ernploy­
ment and occupation) were most closely related to civil liberties and even 
more akin to these latter than to other economic and social rights 17

• Other 
examples could be recalled, e.g., the fundamental right to life and physical 
integrity of the human person presupposes the existence not only of penal 
provisions to punish any act contrnry to that right but also institutional 
means and arrangements to be secured by the Sta te; and the right to a fair 
and public hearing presupposes the existence of an independent and ad­
equate structure of the Judiciary; and the guarantee of freedom of opinion 
and expression may demand from the State initiatives and acts to safe­
guard the freedom of the press and the communications media; and so 
forth. In sum, even the most "dassical" rights may require the íntervention 
of the Sta te in arder to secure their observance15

• 

Theproposed classification of individual, social and peoples' rights is 
to be properly approached on the understandingthat one category of rights 
cannot prescind from the existence oí lthe others. By the same token, the 
rights of certain categories of protected persons, regarded as belonging to 
particular1y vulnerable groups and standing in need of special protection 
-such as, e.g., rights of workers, of refrngees, of women, of the child, of the 
elderly, of disabled persons- are to be properly approached on the under­
standing that they arecomplementaryto those enshrined in general human 
rights treaties. Whether one has in mindl the protection of certain rights vis­

a-vis the Sta te (fundamental freedoms) a nd / or the guarnntee of other rights 
by the State itself, the implementatio1n of instruments tumed to rights 
which may appear distinct as to the prol'ected persons oras to the kind of pro­
tectíon sought is to be ptoperly taken as complementary to that of general 
treaties on human rights protection (e.g., the two U.N. Covenants on Hu­
man Rights and the three regional -European, American and African­
Conventions)19. 

In the line of the more lucid thinlking in intemational human rights 
law, it is a merit of the 1986 U.N. Declaration on the Right to Development 
that it provides guidelines for approaching the relation of the right to de-

17 O. ibid., PP- 13-14. 

18 A. Kiss, op. cit. supra n. 10, pp. 14-15. 

19 A. A. Cam;ado Trindade, op. cit. supra n. 1161 pp. 7-8, A- A. Ca1:u;ado Trindade, "Co-ex­
istence and Co-ordination of Me�hanisms of lnternational Protection of Human 
Rights (At Global and Regional Le veis)", 202 Rm1eil des Coiirs de /' Acadbn-ie de Droit 
l,ilemaHonal (1987) p. 57. 

.. 
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elopment  l r human ri ht . In 1 h r  e f i • pa rticula r! 
pa ssage (Arti 1 (2). (1 ) a nd prearnbl ) , the D c l n rn t ion tr 
huma n  right a re indiv isibl and int rdep nd ent  and tha l,  in order lo pro-
mote d lopm n t, egua!  and urg nt a tt n t i  n hould e iven t t h  
implem n ta t io n  of civi l ,  polí t ica !,  e n o m i  , i a l  and cu l tura l  r igh t , t1 nd 
the b rvanc of erta i .n  h u ma n  rights ca n n  t t hus ju tify the denia l af
other ; ü "' ise, a l i  lhe a ·pect of th right to de I pmen t a re ind ivi ibl 
a nd in terd epend n t  and each of them i to a idered i n  l h  con texl  of 
that  right a a whol . Th D clara tion in thi , a y  cho the nd ement, 
b the cel bra ted .

. General As embl r lut i  n 3 / 1 30 f 1 9  7, o f  t h  
thesis o f  the ind ivis ibility a nd i nterd ep nde nce f a l l  hu man righ t ad­
va nced by the 1 96 Pr clamat i  n of T hera n, t he 1DOts of whi h ma y be 
traced bac to th 1 9  Uni rsa l Decla ra tion nd í t  prepa ra tor , o rk un­
derta ken b t he U. . Com mis ion on H u man Righ za, 

The loba l i s t  perspective pu rs u ed b the Un i l ed a t i o ns was 
prom pted by the fu ndam n tal chang u ndergone b o-ca l led con t  mpo­
ra ry ínternationa l s ciety (i11ter íllia, d loruzation, ca pacity of ma sive 
destruction, popu latio n grow th, environ m n ta l  condit io ns, encrg con­
su mption) . Toe globa li t conception, extemalized b U. . GA y; olut i  n 
32/1 30 oí l 977  a nd others (r . 3 / 1 45, 4 3/ 1 1 3, 4 / 1 1 4, 43/ 1 25) a n  b the 
Declara ti n on the Right t Development, has e n tribu ted to focus on the 
promotion a nd prot ction of the rights perta in ing to huma n  e llect ivit i  
and on the priority earch of olu tion to generalized gro and Aagra nt 
v iola tio ns o f  huma n righ ts. 

The 1 986 Declara tion can only e me to re-inforc o ther huma n ri ht 
previou l y  formulat d . May it b r ca l led that  th'  globa li t a  proach, 
" hich ema na ted from the United ati , wa have re e rcus ions, 
a nd pa ve th way for distí nct olutions, a lso at re io na l le l .  As known, i n  
t h e  Africa n contínent, the dra ft men o f  the 1 9  l A frica n Chart r on Human 
and Peopl ' Righ opted for the i n  !u ion i n  that i ngle C n en t ion of a 
ca ta logue of civi l and poli tk'a l (Articles 3- 1 4 ), ec n omic, dal a nd cul tu ral 
(Articles 1 5-1 8), a nd p ople ' (A rticl 1 9-24) right , w i th a mecha nism of 
impl m ntation comm n to them all (Articl 46- a nd 2). I n  the Euro­
pean contine n t, the C u ncil of Europe d '  t inctl opted f r t h  , d pl ion, i n  
1 987, f the First Protocol t o  t h  E u ropean c i a l  Chart r ,  e pa ndfog the  list 
of righ protect u nder thi la tter. And in th Am ri an contin n t, th 
OAS a lso d ist inctly opted for the adoption, in 19 , of the Add i t íona l Proto­
col to th America n Conven tion on Human R ights  Rela ting to E onomic, 

20 / id., pp. and 9, pectl\'cl . 
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.., 1cial .incl Cultural Rights, incorporating certain ecoomic, social and cu]­

iuntl rights to the ínter-American system of human rights protection21
• 

There could hardly be any pretense of a supposed antagonism of solutions

,,1 global (United Nations) and regional levels, the multiple instruments of

pn ectim:1 being complementary to each other, given their overriding

1
Jcntity of purpose. 

We are led to consideration of the second point, namely, that of undue 

re. trictions to the exercise of human rights. Jt is jurispnirlence constnnte of 
,nternational supervisory organs that permissible restrictions to the exer-
11.e of gu1aranteed rights are to be restrictively interpreted; furthennore,
ther can hardly be room for implied limitations (limitntions impf icites)22

• 

The right to development, as propounded by the 1986 Declaration, comes, 
rn the context of development initiatives, to re-in/orce existing rights and the 
nterdependence and indivisibility of civil, political, economic, social and 

.:ultural rights; the globalist approach (supra) discloses the complemen­
t, rity beti..veen so-called "individual" and "collective" rights and preserves 
the indivisibility of rights with predominantly índividualist as well as col­
kctivist 01rientations or inclinations23

• In the same line of thinking, the re-
4u l r ments of material development could not be invoked to justify 
restrictions to the exercise of guaranteed human rights¡ this is so given the 
1nteraction between human rights and development24

• (d. U.N. GA resolu­
llon 37 /199) and the Declaration's warning that all aspects of the right to 
development are also indivisible and interdependent and to be taken into 

ccount iln the context of the whole. 

The right to development, with its comprehensive nature, is com­
monly said to have ata time an "individual'' and "collective" (social) di· 
rnension; to distinguish plainly, however, between so-called "individual'' 
and "collective" rights may amount to reducing the substratum of those 
tights to t:he means of their exercise25

. All those rights in a way have a social 
dímension, in that-whether exercised by individuals or groups- they are 
r lated in varying degrees to the community, and solidarity is not the exclu-

21 

22 

A. A. Canc;ado Trindade, op. cit. supra n. 16, pp. 9-10, 12 and 29. 

CL A. A. Cani;ado Tiindade, "Co-existence and Co-ordination ... ", op. cit. s11pra n. 19, 
pp. 1104-112 and 403. 

Ph. Aislan, op. cit. Slipra n. 8, pp. 107-}0Q. 

A. E•ide, 0,1. cit. supra n. 11, pp. 402 and 410.

J .-B. Marie, "Relalions between P oples' Righls and Human Rii;hts: Sem�ntic and 
Methodologkal Oistinctions", 7 H11man Rigltls Law ]ournal (1986) pp. 197-200. 
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ltl'n¡¡l conventions devoted to civil and political right . lt is important, in

,h,., omatn, even in our days, to reduce or bridg the gap which seems to

1,cr i, t between the constitutionalist and intemationali t outlooks oí the

111, tter. 

Para11 1 to the evolution of international human rights ltlw as a whole, 

t•\'L'lnpmients also occur with regard to, and within, the proposed cc1tego­

n - f rights themselves. Sometimes, this takes place by normative action,

L,th r time•s by the process of interpretation, A couple of examples can be 

here brieíly reca11 d, such as, e.g., the appal' ntly narmwing scop of the 

ri hl to property, or els the growing attention to the ne d of rea liza tion of 
h principie of non-discrimination a reílected in various human rights 

in ·trumenits incorporating it, or else new proposed treatment of a given 
tegory of rights. 

As to this last point, it should .not pass unnoticed, e.g. that recently, in 
th do ing stages of the preparatory work of the Additiona l Protocol to the 

merican Convention on Human Rights Relating to Economic, Social and 
ultural 'ghts, while its draftsmen were presumably endeavouring to 
vercome the classical and outdated dichotomy b tween, on the one hand, 

civil and litical rights, and, on the other h,md, economic, social and cul­
lu ral rights, they saw it fit, however, to introduce, witliin lf,e ambit of tl,ese 
/alter, a new dichotomy, namely: that between, on the one hand, the social 
right of "progressive realization" (mostof the rights enshrined in the Pro-
1 col), and, on the other hand, the social rights which could be "imm.edj­
ately demanded" (right of assodation and trade union freedom, Article 8 
(1) (a), an,d right to education, Artide 13), susceptible of implementation by
lhe same methods provided for by the American Convention for civil and
political rights29

• This shows how diffkult and risky it is to attempt to gen-
raliz on constituent rights under whichever dassification.

Two conduding remarks rema in to be made. First, the right to devel­
opment --like the right to a clean environment-disdoses with c.larity the 
i11tertemp1oral dimensionll.1 in the international protection of human ríghts, 

28 A. A. Canc;;ado Trindade, op. cif, supra n. lb, pp, 9-10; Ph Alslon, "A Thlrd Generation 
oí Solidarity Rights: Progressive Dev lopment or Obfu cation of lnternational Hu­
man Ríghts Law7", 29 Net/Jl!l'la11ds lnlunntiorial Law Riroiroi (]982) pp. 316-317, and cf. 
pp. 307- 22. 

2 A. A. C nc;;ado Trindad , "La queslion de la prolection inl rnJltonale de droit 
économiques, sodau,c- el culture! : évolulion et l •ndanc s aclu lks", Rrwc g, 11hnle de 
Droit inlcmational public (1990), vol. 94, ng 4, pp. 913-94 

O For a compreh nsive sludy, from the p rspective of inll·molion,11 environmrnlal law, 
d. E. Brown w ¡ , In Fairntss lo /'.'ut11rt Cenunlions: hrtrrnatinunl Lnw, Comm1in Pntri•
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perhaps not sufficiently explored up to date. This dimension encompasses 
both the "dynamic" interpretation of human rights trer1ties and instru­
ments and their actual application in the cns d'espece (e.g., thegradual crys­
tallizationof the notion of "potential" victimsP 1

• 

Secondly, and last but not least, the recent progress in the search for a 
more effective implementation of economic, social, and cultural rights and 
in the formulation of the right to development bears witness of the consid­
erable ad vanees achieved in recent years, at doctrinal leve}, by the concep­
tion of the indivisibility of rights. The acknowledgement of those ad vanees, 
however, cannot make abstraction of endeavours of identification, at the 
normative leve/, of a nucleus of non-derogable rights of universal acceptance 
(e.g., rights to life, not to be stibjected to torture or slavery, not to be con­
demned by retroactive application of pena lties). 

This reassuring consolidation of a hardcore of fundament<1l nrin­
derogable rights, as a definitive achievement of civilization, has not taken 
place pari passu to developments at the procerilital levcl, where the absence of 
a "hierarchy" between the distinct mechanisms of protection seems to con­
tinue to prevail. Those mechanisms have in practice re-inforced each other, 
revealing or sharing an essentially complementary nature, as evidenced, 
e.g., by the incidence here of the test of the prima.cy of the most favourable
provision to the alleged victims.

In this framework of diversity of the mea ns of protection, there seems 
to be no logical or juridica.l impossibifüy to keep on advancing, concomi­
tantly, in the search, at the substantive leve!, of an expanded universal nucleus 
of non°derogable rights, and, at the procedural level, e.g., of an increasingly 
more effective implementation of social rights, in the light of the concep­
tion of the indivisibility of human rights. While such an expansion of the 
hardcore of fundamental rights cannot far the time being be achieved, a 
current attitude has consisted in focussing attention on the devising and 
improvement of guarantees with regard to ali human rights (both non­
derogable and derogable). 

However, the consideration of the possible expansion of the nucleus 
of non-derogable rights appears surely as a commendable step for lhe ne¡¡r 
future, keeping in mind the distortions and abuses perpetrated by the 
chronic and pathological prolongation of states of exception -decl11rcd 

mo,1y, a11d lntergenerationnl Equity, 1'okyo/Dobbs Ferry N,Y., U.N.U./Transnational 
Publs., 1989, pp. 1-385. 

31 A. A. Can<;ado Trindade, op, cit. s11pra n. 19, pp. 243-299. 
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and non-declared- and suspension of rights tn the recent history of vari­

l1us countries, with the consequent reiterated, systematíc and large-scale

violati,ons of human rights therein. Moreover, taking the proposed catego­

_ries of rights as forming an indissoluble whole and considering that the 

observance of certain social rights and of the right to development has a 
direct lbearing upon the exercise of even certain classical rights of freedom 

(civil a1nd political), nothing would impede, epistemologically, that in the 
future some of the former (e.g., right to work, right to education) and the 

right to development would or cou.ld also come to integrate that "ex­
panded" hardcore of non-derogable rights. 
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