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Sorne very majar changes have taken place in terms of the framework 
of Contraet Theory this relates to both to the general overall setting far 
Contraet Theory and to individual portian s of what might have previously 
becn considered significant parts o[ Contraet Law. These changes are very 
significant and relate to the realities of modern contracts, both in the 
cornrnercial and consumer realsm. The changes to a large extent reflect 
a shiCl away from a philosophy of f,reedom contracl which had prevaded lhe 
law. It was not, however, a deliberate ar even recognized change. Instead 
it has taken place gradually and in a variety of ways as discussed in this 
papero Rather than there being a setting of freedom of contraet, wíth its 
wide parameters, the.re is instead a constraint of contraet setting which 
impose major limitations. It is within these theoretical lines of legal control 
that contracts must be drafted and performed. Otherwise they wi11 be 
exposed to attack and judicial scou ting. ","'hile sorne leeway of choice in 
contracting exists, it is only within the Constraint of Contract bonds. 

1t's somewhat ironie that ruany persons trained in the 1aw still view 
Contract Theory in a manner which is out of accord with re;::tlity -- that 
is in a context of "Freedom of Contraet." Instead, it should be viewed in 
a setting of "Constraint of Contrae t." The legal profession has faile~ to 
recognize lhis new philosophy and lo adequalely adjuSl lo il. 
1ater when sailing vessels daring1y sran the oceans in the trade of goods, 

Background 

Freedom of Contraet has in ruany senses beeorne very dated ftnd out 
oí the accord with reality. In earlier times, when trade crossed desserts 
and mountains in earavans relaying goods from point to point, or even 
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278 JAN HELLNER 

later when sailing vessels daringly span the oceans in the trade of goods, 
freedom of contraet may have becn more useful and inevitable. Or in the 
time of the great expansion of manufacturing and trade caused by the 
industrial revolution, freedoro of contraet may have served to open new 
industry and the price paid by society seemed worthwhile. For the U.S. 
as a young nation, the great industrialists, the railroad magrates who 
building of railroads connected shore to shore of the continent, and other 
businessmen, freedom of contraet permitted business expansiono In a still 
later era, when a new demand for consumer goods arose and an the average 
roan gained the ability to purchase numerous consumer iteros, freedom of 
contraet may have been con",idered important in opening up this vast new 
markct. But with sorne greater stability in the establishment oí business 
in regard to society, and with a greater social conscience and a gradual 
recognition oí consumer rights, íreedoro of contract as it existed previously 
becaroe more questionable. Even between business, the multitude of tran
sactions and the use of printed fonns made freedoro of contract more theo
retical than a pragmatic. In part the law has changed to meet sorne of 
the realistic considerations without noting that the atmosphere of freedom 
oí contract has largely become illusory, and the constraint oí contraet is 
now a more cornmon phenornenon. 

Modern cornmentators from the beginning of this eentury have noted 
that sorne change has taken place in particlular parts of the law in regard 
to freedom of contracto In 1919, Professor Patterson pointed out the fact 
that insurance contracts were often of an adhesion nature. There were 
,tenns irnposed by the insurance cornpany which were not bargained for OI 

even the subject of negotiation. This phenornenon was aIso noted in the 
1920's by Carl Llewelyn. 

He also noted a distinction between dickered and undickered terms of 
a contracto He noted that many of the tenns were a part of a frequent1y 
propasal that such "undickered" or "unegotiated" tenns became part of the 
contract anly if they could be viewcd as reasonable. 

The lack of any real freedoro oí contract was also noticed by various 
courts. The New Jersey Supreroe Court, in Hennington v. Bloomflied 
Motors, pointed out sorne realistic aspects of the contraet situation. This 
case, decided in the 1960s, is in a penad of time when industry had becorne 
well establishcd, modern advertising had created a great rnarket, and millions 
of consumers existed in a society \vhere the automobile had become a 
nccessity and a standard item for almost every adulto Qne point the court 
made rdated to the fact that skilled draítsrnen on the manufacturer's side 
were drowing up the contract clauses, whereas on the consumer's side there 
was na such expertise. The court also noted trat a rnonopolistic situation 
cften pervaded sorne industries. The big three of the U.S. automobile 
industry had captured over ninety per cent of the rnarket and standardized 
thcre printed cantract terroso This meant that throughout the entire industry 
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l'ROM }'REEDOYI OF CüNTRACT TO CONSTRAIN OF CONTRACT 279 

there could be contracts containing certain standard clauses to which 
one was foreed to agree if he wished to do business. 

Constraints 

"Constraint of Contraet" as a new developrnent is rnanifest in rnany 
fonns of limits. Although sorne of these are diseusscd elsewhere, they do 
bear sorne rnention bere. Qne type of control relates to the "nev·,.' business 
ethic" of the U niform Cornmereial Codeo I t requires that the contract 
terrns not be unconscionable in the making of the contracto The other 
relates to the requirernent that all contracts must be perfonned and enforced 
in gaod faith. This new business ethie has placed certain limits on sorne of 
the contlact clames tbat would othenvise upheld under a "freedom 
of contraet" atmosphere. A frequent thought whieh aecompanied freedom of 
contraet theory ,relates to ethics. It is that in the commercial world the 
law ShOllld impose no ethics; one must watch out for oneself-that one must 
expect the Worst and be prepared for unethical business behavior. The 
cayeat cmptor - a buyer beware - philosophy of the sixteenth century 
prevaled for ensuing centuries. It may be partly due also to the rugged 
individualism of earlier eras. But the drafters of the Unifonn Commercial 
Code, asserting that eourts had in the past imposed eonstraints built this 
new ethic ¡nto a positive and statutory forms. ",",'hile i1's true that the 
imposition of unconscionability can be rationalized on the basis that no 
freedom of contraet exists in those situations, it also serves as a controlling 
force. Thcre is policing function which is undertaken by thc courts in thi5 
regard. 

Another limitation upon traditional freedom of contract relates to the 
reasollableness of the contraet clauses. Even the Uniform Commereial 
Code, which purports in its initial seetion to support freedom of contract, 
reeognizes limitations on disclaiming responsibility. It points out in §§ 1-
102 that obligations of good faith, diligence, reasonableness, and dare 
cannot be disclaimed by the parties. Even if they make an agreement as 
to standards which are to be utilized in regard to such matters, these 
are not pennissible if they are maniff'stly unreasonable. 

Thcre are limited factors for obligations which may be imposed by 
Cl:stom 01' usagc of the tradc. One of thcsc is that the doctrine of uneonsein
ability '\vhieh carric" ove1' from express clauses to implicit clauses 1'esting 
on uS<Jge of tracle. There is thc palie)' tIJat that customer usage must be 
reasonablc and the drafters note t11at the ancient and established poliey of 
policing trnde usage by the courts i5 continued to the extcnt necessary to 
cope \vith llnconscionability or dishoncsty. ',Vhile this may not be new, it 
has bren placea in \\Titing in t11e official cornments to the Codeo This faci
litate use of this ethic by the courts and result in a more widespread appli
cation of it. The comments abo note that the usages which become part 
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280 DONALD B. KING 

oí the contraet must be those observed by the majority of decent dealers 
and not those of dissidents who are ready to "cut- corners." 

Standards of .reasonableness in contracting have been given emphasis 
in recent years and other countnes as well. Fer example, under the Unfair 
Contract Tenns Act, c1auses which unreasonably limit the seller's Ol 

manufacturer's liability for negligence are exc1uded. The question of what 
is reasonable is a matter which is for the trier-of-fact to decide. Although 
there are few cases at this particular point of time, it is quite likely that 
a number will developed centered around striking contractual tenns which 
are not reasonable. 

In Germany, legislature on forro contracts require that classes of such 
contracts must meet the test of reasonahleness. Standards as to reasonahle
ness are set forth in the act on Standard Contraet terroso 

In Sweden, the question of reasonableness of contraet terms also arisen. 
lt is provided that unfair contraet tenns are not permitted. The statute 
provides also for a governmental agency, the Consumer Ombudsman, to 
bring actions against companies using such unfair or unreasonable clauses. 
A special court for the consumer called the Market Court has been estab
lished to hear such cases. Sorne of the unreasonable contract clauses whjch 
have been held as unfair by the market court are: 

tenns which conflict with mandatory law but are still used in con
tracts 

door to door sales clauses binding the cosumer despite his right 
to cancel 

repossesion without legal process 

unlimited force rnajeure clases in consumer contracts which limit 
the buyer's right to cancel 

a clause cutting off consumer's right if the promissory note were 
transferred to a holder-in-due-course 

a clause cutting oí the eonsumer's right to complain about goods 
after eight days 

an arbitration requirement in consurneJ:' contracts. 

In addition to constraint oí eontraet relating to ethical eonside.rations 
or standards of reasonableness, there are controls which outlawed certain 
clases in the various contracts. In the U .S., most of such outlawing of 
certain types of clauses has been found in consumer protection legislature. 
The Unifonn Consumer Credit Code contains seetions whieh outlaw ar 
make invalid a number of tenns. This applies to contracts with the con-
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FROM FREEDOM OF CONTRACT TO CONSTRAIN 01' CO:-lTRACT 281 

sumer in regard to consumer credit. Sorne of the c1auscs which are prohi w 

bited are those relating to the buyer waivering dcfenscs against a holder 
in due course or assignee of their contraet, the USe oí clauses which are 
purport to give value or discount for referrals of names of prospective 
buyers, terrns calling for balIoon payrnents ,and cross-collate.ral security 
clauses. In addition, there are prohibitions on the types 01 secured interests 
\vhich can be taken and the rights of the seller in regard to such interest 
upon dcfaults. In addition, other clauses relating to seller remedies are 
modified by alIowing the buyer to cure his failure to make a required 
payment on time. There is a statutory definition of default and limits 
placed on the seller right to accelerate the total amount. The Act further 
sta tes that while the UCC broadly permits variations by agreement, this 
Act starts from thc premise that the consumer may not in general waive 
or agree to forgo rights or benefits under it. 

In the English Unfair Contract Terms Act, there is also a prohibition 
of certain types of clauses: For example~ the disclaimer of liability for 
personal injury from negligence or defective products is prohibited. In 
thc German Act there is also a numuer of standanl clauses which are specificw 

aUy outlawed. For example, a party cannot use a dause which gives him an 
unreasonably long time to accept or regaret an oHer of another party. A 
choice of law clause in an international contraet for which no justifiable 
interest can be shown is void under OrrIllan law. A clame exempting a busi
ness frorn liability for gross negligence like\vise is not allowed. Other pro
hibited clauses deal with the altering of the nonnal burden of proof; res
triction of liability on express warranties

J 
a limitations on short term price 

raises. 
In Sweden, dll're are certain terrns which have been outlawed by virture 

of the consurner rights set fmth in legislation. The Consumer Sales Act 
and Door-to-Door Sales Act contain a number of these rights. 

Realitirs 

Not only has there bcen 1110\"C111('nt from freeclom of contraet to con
strainted contracts through various concepts and prohibitions in the law, but 
also through the realities surrounding of modern contracting. Certainly in 
the consumer's everyday world of purchasing, he is confronted often with 
a printed form contract on whieh there are not negotiations. The consumer 
generally does not debate it. This is true 01 the purchase 01 both goods and 
services. He does not negotiate about the terms stamped on the back of a 
parking lot ticket as he is driving through the automatic parking lot gateo 
He does not en ter into negotiations at the hotel desk about a11 the tenns 
concerning his room and liability for his luggage. The consumer is not seen 
at the airline counter debating the tenns printed on the back of his ticket. 
He does not entere into a heated argument with the salesman of manager 
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282 DONALD B. KING 

oí a department store concerning tenns on the back oí a sales receipt al 

found in a warranty brochure. Even in buying an automobile or very ex
pensive appliances, he does not enter into negotiations conceming the terms 
found in the contraet warranty booklet or sales agreement oc receipt. lt 
is totally against all realities to say that there is any room for bargaining 
in this regard and hence any freedom oí contracto Because the tenns oí these 
contracts are often similar within an entire trade of industry, he has not even 
the choice to change the terms by buying elsewhere. 

In the cornmercial world, a very large number of transactions are con
ducted through exchange of printed forms which create lhe contrae!. There 
is a printed arder forro and a printed acknowledgement on with all of their 
boilerplate language. Although this is a topie in and of itself, it is a reality 
which conflicts with the idea of negotiating in an atmosphere of freedom 
of contracto It looks to in ascertaining whether or not the prevailing atmos
phere is one of "freedom of contract" or "constraint of contract." Even 
these forms are most skillfully drawn by each parly, they will have the effect 
of cancelling out each other in many situations. Thus, the contraet is a 
much more limited one tban either party had envisioned. The eancelling 
out effect leaves sorne points uncovered. In regard to missing tenns ar obli
gations, lhe law provides the standards for tbese terms. The contract lhereby 
becomes constrained to the terms prescribed by law. 

Even though in sorne commercial eontracts there is negotiation and hard 
bargaining on many terms, for most part the reality even in the eommercial 
world is one of constraint of contracto This is so because of the limits im
posed by the "new business ethie" and other requirements of reasonableness 
mentioned earlier. Since this i5 so, 1t is unrealistic to speak so much in 
tenns of freedom of contract, rather one should think in terms of constraint 
of contraes. 

Effects 

A constraint of contrae theory w'ill also have the interesting effect of 
upholding sorne contracts which would otherwise fall if a freedorn of con
tract theory was utilized. This 1S primarily because of the recognition under 
constraint of contracts thcory of what constitutes a sphere of reasonable 
terrns and the recognition of court power to read such tenns into the 
contracto 

Under the traditional freedom of contraet theory, the terrns were the 
responsibility of the parties. The terms were those which the parties agreed 
upon. If lhe parties failed lo agree upon the number of terms, or did not 
exercise their ability to contract in this regard, the contract was often declared 
by courts to be to indefinite to be enforced. This created a doctrine of 
definiteness of agreement in order for there to be a contracto 
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FROM FREEDOM Ol" CONTRACT TO CONSTRAIN OF CONTRACT 283 

Under the Unilonn Commercial Code, a contract may still be created 
even tbough a number o[ its terms are not agreed upon by the parties. 
The contract does not fail for indefiniteness if the parties intended to con
tracto In terms of contract formation, the Code declare that a contract 
in such situatian exists. 

The missing terms of the contract may be filled in with usage oE trade, 
course of dealing, or course of performance. These are defined as part of 
tbe terms of the agreement under the Codeo Even terms supplied by these 
means are subject to constraint of contracto As mentioned earlier, tne con
straint which is excercised on usage of trade is that of the reasonable 
practices of rechants generally. Likewise it is limited to those practices of 
decent dealers or merchants and not the practices of "corner-cutters" or 
unethical businessmen. 

In cases where therc is not trade usage or prior course of dealing or 
performance, then the Cacle provides for certain basic terms to be read into 
the contract by the court. These terms are consistent with the "constraint 
of contraet" theory in that they represcnt a standard of reasonableness and 
cornmon expectations. They do not carry with thero the extremes which 
might have been obtained had the parties exercised their powe.rs 
under a frccdom of contract thcory. For example, if the partics fail to 
provide for a price, or agree to agree upon a priee under none is agreed 
upon, or simply leave the price term open, thcn thc court will fill in a 
reasonaLle price under the Codeo If the place of delivcr is not specified, 
then the Code provides that that sha11 be at the seller's place of business. 
If it fails to provide whether delivery is to be in a single unit 01' several 
10ts, then the goods must be tendered in a single delivery unless circum
stances indieate otherv.¡ise. If tile time or shiprnent for delivery is let out 
the eontraet, the eourt may read in a reasonable time. If tIle contract 
fails to provide for payment, then payment 1s deerned duc by the law at 
the time and place where the buyer is to receive the goods. If there is no 
agreement as to the quality of the goods, then the quality is found in the 
standards of the warranty of merchantability and 01 (he warranty for fitness 
for a particular purpose. Thus under constraint of eontract thcory, a con
traet is said to be formed and reasonable terms are implanted into it by the 
court. 

Secured Interest Contracts 

The constraint of contract theory manifests :i.tself also in regard to the 
security agreement. whid, is :.1 :-;pcci<lli/('J typc of contract rclated to the 
taking of secured intcrests in goods. Frcedom of contract in regard to 
,¡¡ecurity agreements is controllcd by tile law in certain crucial ways. 

The "nc,,\' business ethic" \vhich applys gene rally can be applied Ly an 
analogy to such agreemcnts. The unconscionability principIe i8 set forth 
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284 DONALD B. KING 

in Article Two in lhe Unifonn Commercial Code dealing with the sale of 
goods. Nevertheless, may be applied by an analogy to secured. interests in 
ArticIe Nine. The same policies of preventing oppresion and harsh terms 
are presento The procedural unconscionability which i5 found where fine 
prine is in involved and the attention of the secured party is not called 
to certain crucial provisions. In additions the requirement of good faith 
in the performance oí contracts applys to secured directly. That principIe 
i5 found in Article One and i5 applicable to aH ArticIes of the U nifonned 
Cornmercial Cade inc1uding that on secured agreements. 

Certain statutory constraints have been established in il'cgard to contracts 
taking secured interests in goods of consumers. Undcr the Uniform Com
mercial Code, no seeured interest may be taken in after~acquired goods 
unless the consumer acquired then within ten days latero The freedom to 
take a much larger secured interest in after- acquirerd goods which would 
be allowed under normal freedom on contraet theory is not permitted. 

F,reedom of contraet becomes even more restrained when one looks at 
the Uniform Consumer Credit Code. Under it a seller is limited to taking 
a secured interest in the goods sold, but is not allowed to take a secured 
interest in other goods or land. The only exception is if the goods sold 
have became clasely cannected with such land ar other goads. In addition, 
where there are debts arising from twa ar more consumer credits sales and 
these are consolidated into a single debt, payments must be applied so as 
to satisfied payment of the debt first arising rather than being spread out 
over aH. D nder freedom of contract, the seller couId put in a cL'lUse 
which alIow the payrnents to be spread out over all debts and the cesult 
Was that the buyer ended up never paying off a single debt; aH of his pur
ehases were constantly subjected to the secured interests. That practice 
which was declared unconscionable in the Walker-Thomas case is nOw 
prohibited by statute. 

One of the majar limitations of the Uniform Con~umer Credit Code is 
that the ereditor must choose between repossessing the goods or Ieaving 
them with the buyer and suing for a deficiency judgment. Dnder freedom 
of contract lhe seller could both repossess the goods and sue for deficiency 
judgment. Indeed, this is permitted unde.r the Uniform Cornmercial Cocle 
which allows more freedom of contraet in tbis regard. But under the 
consumer protection legislation there is constraint of contracto 

The equity of redemption is a limitation on f.reedom of contract which 
developed at a early time in regard lo real estate. The equity of redemption 
pennits the buyer to pay lhe amount due and recover back the property. 
This prevents the property from being sold by lhe creditor; this type pro
vision is found in the Uniform Commercial Codeo Freedom of contract 
is limited in that the equity of redemption exists regardless of what clauses 
might be in lhat contracto While lhe buyer may give up his equity of 
redemption by agreement after the defauIt, he cannot give it up in advance. 
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FROM FREEDOM OF CONTRACT TO CO~STRAIN OF CO::'>JTRACT 285 

Thus there is a eonstraint of contraet \vhen the parties enter into the ba~ic 
transaction. 

In regarcl to the proceclure which must be followed once there has been 
repossession of the property by the creditor, freeclom of contraet is further 
restricted. This is so under both the Uniform Cornmercial Cocle and the 
Unifonn Con5umer Credit Codeo The statutory requirements for disposition 
o[ the propcrty must be followed and cannot be eliminated by contraet. Con
straint o[ contraet, not freedorn of eontraet, is the doctrine that prevades. 

Remedies 

In the area of limiting the buyer's remedies, f.reedom of eontraet is 
controlled in major several ways. Thus this area of eontracting may be 
said to be subject to the eonstraint oí contract thcory. 

Limitation of remedy clauses are subject to the "new business ethie" 
just as other clauses of the contracto The good faith requirement of the 
Unifonn Commereial Code requires that only good íaith in the perfonn~ 
ance, but in the cnforeement of the eontraet as wen. This rneans that the 
limitations provided in the contraet on the enforeement rnachincry can be 
cxcreised only in accordance with good faith. 

Clauses in eontracts limiting remedies are a1so subjeet to the concept of 
uneonscionability. Indeed, sorne of the examples of uneonscionable clauses 
givcn in the comments to the unconscionabiIity section of the Unifonn 
Cornmereial Code deal with clauses related to contraet remedy. Sorne of 
these clauses eoneerned the buyer's remed)' to return goods or to reject 
shipments. If freedom of contract had been followed, such limits on the 
buyer's remedies would have been allowed. Other examples relate to clauses 
which wouId effeet tbc measurernent of clamages or the exclusion of 
warranty. 

While eonsequential damage may be limited o.r excluded by contractual 
agreement, there also 1S sorne constraint of contraet in this regard. Under 
a speeific Code provision, the exclusion c1ause i5 not permitted if it i5 
uneonseionable. In the case of eonsurner goods, the lirnitation of conse
quential damages for injury to the pcrson is rnade prima facia unconscion
ments point out that sueh clauses "may not operate in a unconscionable 
able. In the case of eontraets cornmerciaI enterprises, there is not prima 
faeia uneonscionability, but there still may be uneonscionability. The com
manner." There must be a fair quantum of remedy under the contraet 
and any c1ause which take this away is subject to being stricken by the 
court as uneonscionable. In sueh a situation the c1ause 1S eliminated and the 
remedies made available by the Code are applicable as if that clause had 
never existed. Thus freedom of contraet is nullified and the coIlstraint 
contraet theory which requires at least sorne fair quantum oí remedy is 
imposed. 
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286 DONALD B. KING 

A remedy clause setting forth an exclusive remedy would be allowed 
under freedom of contracto Under constraint of contraet, such c1auses can 
be limited. In under the Uniform Cornmercial Cocle, provision i5 made 
fOI situations where such remedies fail to give an effective remedy. Jt 1S 

said that the exclusive DI limited remedy faíls in its essential purpose; 
therefore such a dause will be ignored and relief may be sought unde.r the 
Code's fuIl remedy limited to repair of Ihe goods. Yet frequent repairs do 
not seem to solve the problem or to bring the goods up to merehantable 
quality. In that situation, the contraet terms providing for the inclusive 
or Iimited remedy can be strieken by the courl. 

AIthough freedom of eontraet whieh would a1low the parties to set up 
any liquidated damages it is Iimited in several ways by Ihe Codeo While 
these refleet sorne of the easelaw Iimitations that developed over the past 
century, nevertheless they are reflective of a constraint of contraet theory. 
The amQunt must be reasonable in light of anticipated al actual harro 
caused by the breach, the difficulties of proof oí 1085, and in the inconven
ience or nonfeasibility of obtaining adequate remedy. There is furlher 
limitation that a term fixing unreasonably large liquid damages is considered 
true íreedom oí contraet, it is deemed to be a penalty and rendered inef
feetive by the Codeo 

Conclusion 

The majar limitatíons to contracting which have been mentionecl support 
the hypolhesis Ihat there has been a shift fmm "freedom of contraet" of 
the past to a new "constraint of contract." While within legal boundaries, 
parties can still choose a number of tenns, there are still general major 
eonstraints. These are found not only in the Uniform Commercial Code, 
but in the laws of some of the other countries as well. It is rime to recognize 
this significant new development in the law. 
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